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Abstract: The Wilayat al-Hisbah (WH), known also as sharia police in Aceh, plays important
roles in implementing Islamic law in Aceh - Indonesia. In one hand they must act profesionally
based on Islamic principles, unfortunately their future career is still unclear. In national level
there are no clear regulations mentioning the WH cjareer path. This consequences lead to the
profesionalitiy of WH. Most of them will switch their career to other career having clear future
career and also having clear regulation arranging the career.

1. Introduction

This article will discuss the role Wilayat Al-Hisbah (WH) in Aceh and its challenges on
the implementation of Islamic law. On one hand, the Government of Aceh must implement the
principle of Islamic laws through WH, on the other hands must also be considering and
coexisting with the legal pluralism in Indonesia.

WH which also known as sharia police has been established historically in the
implementation of Islamic law. In that time, the WH officers have duties such as providing
education/ counselling, prevention, and prosecution of violations of Islamic law, until the
enactment of judicial decisions by courts. Such counselling / education acts are like providing
a defence of the importance of Islamic law to society, so that people really understand that
Islamic law is a society's need.

The prevention actions include precision of the scales in the market,! appealed to

Muslims when the time of prayer was almost up, and so forth. Whilst the investigation is done

* The article has discused publicly in “International Seminar on Islamic Law” organized by Postgraduate
and Research Program State Islamic University (UIN) Ar-Raniry, and International Islamic University
Malaysia (IIUM), Banda Aceh, 16 October 2017.

1Lucky Enggrani Fitri, ‘Peranan Wilayatul Hisbah Dalam Pengawasan Pasar,’ (2014) 1 (1) Jurnal
Manajemen Terapan dan Keuangan 62-73.
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for those who are in fact violating the rules, so that the laws and the deterrent effect can be
truly felt by the offenders. 2

Based on success story in Islamic history, the Government of Aceh tries to implement
the WH enforcement system in Aceh, Indonesia. This system seems possible with autonomy
implementation in Aceh, chiefly the autonomy to implement Sharia law in Aceh.3 This
autonomy consequently requires a special police knowing more on how implement Sharia law,
later known as Wilayat Al-Hisbah (WH). The role of WH in Sharia law is very important. This
consider the Satuan Polisi Pamong Praja (Satpol PP), known as law enforcement officer having

no sharia law background.

2. Discussion

The existence of WH legally recognized by Indonesian legal system, with the
establishment of Act No.44 of 1999 on the Implementation of Special Feature of Aceh
Province, and Act No.18 of 2001 on the Special Autonomy for the Special Province of Aceh as
the Province of Nanggroe Aceh Darussalam. From these two laws, the local government at that
time tried to fill the regulatory needs* to mobilize the implementation of Islamic law, such as
the formation of WH with various authorities. > The need for WH institutions recalls that the
need for special apparatus to enforce Islamic law with more Islamic approaches.

Among the various functions of WH at the time was to control and supervise the

implementation of Shari'a during people's lives within the province of Aceh. Only, in other

2In Saudi Arabia, Sharia Police has terminology ‘AlHaiah Amar Ma’ruf Nahi Mungkar’. Lihat juga <
http://www.pv.gov.sa/>. See also William Ochsenwald, ‘Saudi Arabia and the Islamic Revival,’ (1981)
13 (3) International Journal of Middle East Studies 271-286. R. Hrair Dekmejian, ‘The rise of political
Islamism in Saudi Arabia,” (1994) 48 (4) The Middle East Journal 627-643. Moch Nur Ichwan, ‘The
Politics of Shari ‘atisation: Central Governmental and Regional Discourses of Shari ‘a Implementation in
Aceh, in’Islamic Law in Modern Indonesia,” (Harvard University Press 2007) 193-215.

3See also Undang-Undang Nomor 11 Tahun 2006 Tentang Pemerintahan Aceh; Peraturan Daerah
Nomor 5 Tahun 2000 Tentang Pelaksanaan Syari’at Islam; Surat Keputusan Gubernur Nanggroe Aceh
Darussalam Nomor 01 Tahun 2004 Tentang Organisasi Dan Tata Kerja Wilayatul Hisbah; Peraturan
Pemerintah Nomor 6 Tahun 2010 tentang Satuan Polisi Pamong Praja; Peraturan Menteri Dalam
Negeri Nomor 40 Tahun 2011 Tentang Pedoman Organisasi Dan Tata Kerja Satuan Polisi Pamong Praja.
4Qanun Aceh Nomor 5 Tahun 2007 tentang Susunan Organisasi dan Tata Kerja Dinas, Lembaga Teknis
Daerah, dan Lembaga Daerah Provinsi Nanggroe Aceh Darussalam. Qanun No.11 Tahun 2002 Tentang
Penyelenggaraan Syariat, Pasal 14 ayat 1-5. Lihat juga Peraturan Daerah Provinsi Nanggroe Aceh
Darussalam No.33 Tahun 2001 Tentang Susunan Organisasi dan Tata Kerja Dinas Syari’at Islam.
5Keputusan Gubernur No. 1 Tahun 2004 Tentang Pembentukan Organisasi Wilyatatul Hisbah, Pasal 4.
Peraturan Daerah Provinsi Nanggroe Aceh Darussalam No.5 Tahun 2000 tentang Pelaksanaan Syariat
Islam, Pasal 13.
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aspects still cause various problems. They include the conceptual and philosophical issues
involved and the problem of their application. As a new institution in the Indonesian state
system, the WH in its implementation requires many legal instruments, especially law
enforcers who have legality of legislative authority such as police and prosecutors. However,
the existence of police and prosecutors who master Islamic law is one of the serious obstacles.
Similarly, the problem of hierarchy of sources of law relating to the rules of implementation of
the articles in this ganun in the context of the application of Islamic Shari'ah should not
conflict with the hierarchy above.

The future of WH has a bright shine with the existence of Act No.11 of 2006 on
Government of Aceh. In this Act, WH unites with Satpol PP as additional provincial organ.
However, WH in Act cannot react independently as attached state organ under the Satpol PP. ¢
Because it is attached to another institution, it is by itself subject to the rules in which it is
attached. This legal fact is increasingly making the WH very difficult to develop, both in
personal career and institutional institutions. The position of the WH is increasingly difficult,
when the government regulation only regulates in detail the functional career of Satpol PP
only, without including the WH into it.”

Based on the above facts, there are several options that can be considered to position
Satpol PP and WH in the future. But keep in mind that every option has a worthy effect is also
considered. These options are included; Firstly, the establishment of separate laws and
regulations for the WH at the central government level, in particular for the WH functional
level, be it functional functional positions as well as functional functional positions. These
regulations may be government regulations or ministerial regulations. To be more specific and
concrete, the regulations should be designed by the Government of Aceh, then seek approval
from the central government. The importance of the design was made by the Government of
Aceh aims to incorporate the values of Islamic Shari'a and the basic idea of WH formation in
the Islamic tradition in the regulation. However, this option may be dealing with the politics of

law at the national level. Bureaucracy, discussion and lengthy debates may occur during this

6Ahmad Basarah, ‘Kajian Teoritis Terhadap Auxiliary States Organ Dalam Struktur Ketatanegaraan
Indonesia,’ (2014) 43 (1) Masalah-Masalah Hukum 1-8. See also Lukman Hakim and Agus Sudaryanto,
‘An Institutionalization of the State Commisions as a State Institutions on the Basis of the 1945
Constitution of the Republic of Indonesia,’ (2015) 33 Journal of Law, Policy and Globalization 77-85.
’See also Peraturan Pemerintah No. 6 Tahun 2010 Tentang Satuan Polisi Pamong Praja. Lihat juga
Peraturan Menteri Pendayagunaan Aparatur Negara Dan Reformasi Birokrasi No. 4 TAHUN 2014
Tentang Jabatan Fungsional Polisi Pamong Praja Dan Angka Kreditnya.
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regulatory arrangement. Therefore, the intensity of the escort until such regulation is ratified
is indispensable.

Secondly, incorporation thoroughly in the unity of Satpol PP. This is because Satpol PP
has a clear functional career level at the national level. The career path has been clearly
regulated in government regulations and ministerial regulations. In this position, the WH can
be shaped as a quasi-institution, the institution that only looks its name but in essence he is
not an institution that exists. In other words, WH's name is only attached to Satpol PP without
any role. However, this step resulted in the loss of the core of the formation of the WH itself as
the guardian of Islamic law. WH will not be like Satpol PP which only become enforcer of
regional regulation in general.

Thirdly, incorporation in part in unity of Satpol PP. The coordination line may be in
Satpol PP but he has a separate institution and unity. As for his functional career ladder, he can
attach to other institutions, such as in institutions, police, religious affairs offices, or to certain
functional career positions under the ministry of the interior. But this step will also give rise to
its own obstacles, especially about inter-agency cooperation that will take a lot of time.

Finally, is a totally comprehensive separation with Satpol PP. With this comprehensive
separation there are in Aceh two local law enforcers. WH for Sharia-based regional regulations
and Satpol PP for general-based regional regulations outside the Islamic Shari'a. With this
separation, each institution will evolve according to its basic foundational philosophy, so that
one is not inferior to the other. However, there are big jobs waiting for this step, one of which
is the judicial review of the LoGA. Given the norms of the WH within the law,8 then to amend
these norms there should be an attempt to test the law in the Constitutional Court.

It takes a logical legal standing to convince the judges of the constitution that the
norms concerning WH contained in the PA Law are contrary to the constitution.® It is not an
easy job but it is also not impossible. The argument that can be built is one of the obstacles to
the implementation of special autonomy, there is a certain position in the regional civil service
system, which has no legal basis at the central level, such as the WH in Aceh. The Centre does
not respond quickly to this, so there is no legal certainty in the region. Therefore, it is

necessary to change the norm in certain articles in the Act of Government of Aceh.

8Allan-Randolph Brewer Carias (ed), Constitutional Courts as Positive Legislators A Comparative Study
(Cambridge University Press 2011) 15.

9See also Gabe Ferrazzi, Legal Standing And Models Of Local Government Functions In Selected Countries:
Implications For Indonesia, (Ministry of Home Affair of Indonesia 2002)1-6.
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3. Conclusion

In Indonesian legal system, the norms regarding WH is only regulated in the Act of
Government of Aceh. Unfortunately, those norms are too weak as only attached on Satpol-PP’s
norms, making WH unable to stand on their on feet. Consequently, WH'’s role must be based on
Satpol-PP regulations including career path and internal policies. It is difficult for WH to
develop their life skill as uncertainty and gloomy future career.

Considering the hierarchical regulation in Indonesia, it is hard to solve problem
regarding WH’s career path, as regulated in national level. So, the Government of Aceh needs
to legislate the regulation on WH’s position in national level, such as making presidential
decree on WH’s career path. The decree at least can solve the problem on law uncertainty

regarding WH’s career path.
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